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BUY WAR SAVINGS STAMPS. 





One of Pershing’s men, returned from 
France, was speaking: 

“When I left for home,” he said, “the 
boys over there were feeling pretty blue, 
because they thought that you here in 
America were not backing them up as you 
ought. We had a pretty bitter winter over 
there. The weather was the coldest France 
has known in years. Many of us were with- 
out proper food and clothing. Some were 
even without shoes. 
plaining, though, but the feeling that when 
we were doing so much for you, you were 


None of us were com- 


not doing everything in your power to back 
us up sometimes bit in pretty hard. 

“We felt like the little Irishman felt in 
a Y. M. C. A. hut one evening. A bunch 
of us had gathered there to listen to a 
speaker from America. During the course 
of his lecture he said: 

“We in America are behind you boys 
to a man,’ 

“Then my little Irish friend got up. ‘Yes,’ 
he said, ‘you’re all behind us, all right, a 
h of a ways behind—4,000 miles.’ ” 

Are we that far behind “the boys?” If 
we are, let us move up closer. Let us put 
all our energy into this War Savings Cam- 
paign. Let us save to the utmost of our 
ability and put our savings into W. S. S., 
We 


ought to make “the boys” .in France realize 





and get everyone else to do the same. 


that while the mileage may be great, it is 
easily spanned by our willingness to help. 
Some one has said: “If one of our boys 
hesitated as long in going over the top as 
some people do in buying Liberty Bonds 
or War Savings Stamps, he would be court- 
martialed and shot for cowardice. And if 
the same punishment were meted out to 
noncombatants for financial cowardice: an 
awful lot of people would be shot at dawn.” 


THE NEED OF A NATIONAL LAW PERI- 
ODICAL. : 


In beginning a new volume of the Cen- 
tral Law Journal, we take opportunity to 
thank our many subscribers and friends 
throughout the country for the high com- 
pliment implied by their continued patron- 
age. 

We are constrained thus to express our 
gratitude by the fact that these are unusual 
and trying times and the demands of econ- 
omy, enjoined by the necessities of the hour, 
and the expressed wishes of our National 
Government, have led not a few practition- 
ers to cut off all legal periodicals but those 
most essential to them in their practice. 
That the Central Law Journal, of all na- 
tional law publications, should have suf- 
fered the least justifies the presumption 
that this Journal is regarded by many law- 
yers, in some degree at least, as an office 
necessity. 

But while this fact may offer some ground 
for self-congratulation, we, nevertheless, 
are conscious of a deep feeling of concern 
over the gradual disappearance of so many 
national law periodicals. Last month our 
worthy contemporary, Case and Comment, 
of Rochester, suspended publication. Only 
a few years before, we purchased, on re- 
quest, the entire subscription list and good 
will of the Green Bag of Boston. Not 
many years before that event the Albany 
Law Journal went out of existence. 

The gradual disappearance of a national 
legal press should concern every lawyer in 
the United States. A bar of any great coun- 
try without a strong national press is in 
danger of being regarded as provincial in 
habit of thought. It has not and cannot 
have wide range of vision, and while it may 
succeed commercially it is bound to deteri- 
orate in respect of all those attributes and 
elements which go to make the profession 
of the law an intellectual profession rather 
than a commercial pursuit. 


There are, we admit, some very good rea- 





{| sons for present conditions in this country. 
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America, unlike England or France, which 
have many strong legal publications, is not 
in a legal sense a homogenous nation. It 
is a bundle of separate sovereignties having 
legislatures and courts wholly independent 
of each other. And today even the common 
law precedents of other states, heretofore 
regarded as so important, are losing their 
influence, not only because the mass of such 
precedents has become too unwieldy and con- 
fusing, but because each jurisdiction, es- 
pecially the older states, have precedents 
and statutes of their own, fully covering 
every possible point of law that can arise 
in the average lawyer’s practice. 

But there are other reasons, some of 
which are just making their importance 
felt, which point the other way. 

In the first place the great mass of fed- 
eral legislation having to do with the daily 
commercial and social life of the people is 
having a tendency to create a real common 
statute law for the whole country. The so- 
called encroachments of Congress in legis- 
lating in respect of the internal affairs 
of the people of the state are, in view of 
the present liberal attitude of the Supreme 
Court, likely to be widened and enlarged 
after the war rather than otherwise. In 
this connection we refrain from expressing 
an opinion favorable or otherwise in regard 
to this tendency of centralization of legisla- 
tive and judicial powers in the Federal 
Government, but are merely calling atten- 
tion to a fact as we see it. 

Another reason, which implies the duty of 
the lawyers of the several states occasionally 
to take the time to look over their backyard 
fences to note what their neighbors may be 
doing, is the steady progress being made by 
the Conference of Commissioners of Uni- 
form State Laws in securing the adoption 
of uniform state laws on subjects where 
uniformity is considered desirable. It is 
the desire of this great Conference that 
these laws shall not only be uniform as to 
the letter, but also as to the construction 
placed upon them by the courts of the vari- 





ous states. The desisions of other states, 
therefore, construing tre yarious provisions 
of such laws are, and should be, more con- 
clusive than local precedents preceding in 
point of time the adoption of such laws 
as indicating the intention of the legis- 
lature, since it is now admitted by the 
courts that with respect to such laws the 
supreme intention of the legislatures is that 
such laws shall be uniform and kept uni- 
form with similar laws of other states with- 
out regard to previous holdings, construc- 
tions or definitions by local tribunals of last 
resort. 


In view, however, of the present uncer- 
tainty and confusion in legal thought in 
this country and in view of radical changes 
now taking form, tending more and more 
to nationalize the lawyer, we purpose to 
hold a steady course and, with the support 
of lawyers of wide vision, contribute what 
we can to the new and better era, whose 
coming will be at most but a matter of a 
very few years. 


FAITH AND CREDIT CLAUSE APPLIED TO 
JUDGMENT IN SEQUESTRATION PRO- 
CEEDINGS. 

Dissenting opinion by Justice Clarke, con- 
curred in by Justices Pitney and Brandeis, 
in Marin v. Augedahl, 38 Sup. Ct. 452, 
shows a very formidable attack on the 
ruling by a majority of the court in the 
above case, 

This ruling was that in sequestration pro- 
ceedings against an insolvent corporation 
under Minnesota law, before a court, whose 
jurisdiction is challenged in another state, 
a judgment by former court is entitled to 
respect in the other state, where the chal- 
lenge is made, notwithstanding that no is- 
sue under such a challenge was presented 
or passed upon by the court rendering the 
judgment. 

In this case the sequestration proceed- 
ing was against a manufacturing company 





-_ —_—- — &* 



































XUM 


Vou. 87 





CENTRAL LAW JOURNAL 3 








and its stockholders in Minnesota under a 
statute of that state, for the purpose of 
making an assessment against the latter for 
double liability upon their stock. By Min- 
nesota constitution it is provided that a 
stockholder “in any corporation, excepting 
those organized for the purpose of carry- 
ing on any kind of manufacturing or me- 
chanical business, shall be liable to the 
amount of stock held or owned by him.” 

The Minnesota court in the sequestra- 
tion proceedings found that the stockholders 
should be assessed each in the sum of $100 
for the shares they held and should pay to 
its receiver the said sum on each of said 
shares. 

The majority held that all of the stock- 
holders were “sufficiently represented by 
the corporation to be bound by the order 
(of the court), insofar as it determined the 
character’ and insolvency of the corpora- 
tion and other matters affecting the pro- 
priety of a general assessment such as was 
made.” 

It was said in the prevailing opinion that : 
“Had the Minnesota court held that the 
corporation was in the excepted class and 
then denied the receiver’s petition, is it not 
certain that the order, if neither set aside 
nor reversed, would have settled conclu- 
sively the non-existence of the asserted lia- 
bility? * * * * Charged with the duty, as 
the court was of ascertaining whether there 
was any liability to be enforced, it was its 
province to consider and decide every ques- 
tion which was an element in that problem, 
including the one of whether the corpora- 
tion was in the excepted class.” 


In other words, the court holds, that, 


‘though the constitution declares, that the 


statute will not apply to an excepted class, 
yet if the court declares that a corpora- 
tion in that class is proceeded against, there 
is jurisdiction by erroneous ruling to bind 
stockholders to a liability the constitution 
forbids to be adjudged. 

The dissenting opinion asserts that the 
state court, though generally a court of 





general jurisdiction, yet in this proceeding 
it “was not acting as a court of general 
jurisdiction,” but ‘“‘as a statutory court of 
and, “as a court 


, 


strictly limited powers,’ 
of general jurisdiction,” it had no jurisdic- 
tion at all to entertain the suit. If the 
principle is sound that a court of limited 
jurisdiction has no presumptions in its 
favor, also it must be true that a court of 
general jurisdiction, when acting as a 
special tribunal, becomes, for the instant, 
a special tribunal. 








NOTES OF IMPORTANT DECISIONS. 





INDEMNITY INSURANCE—MALE ADULT 
AS MEMBER OF FAMILY OF INSURED.— 

In Fullerton v. U. S. Casualty Co., 167 N. W. 
700, decided by Supreme Court of Iowa, it 
was held that a policy insuring against dam- 
age caused by an automobile used “for busi- 
ness or pleasure,” when interpreted by both 
parties as covering damage caused by the car 
when driven by insured or by any member of 
his family, made indemnity include damages 
paid by policy insured when his automobile 
was driven by his son, who was of legal age, 
but was living at the home of insured as a 
dependent. 


The court speaks of the rule making such 
an owner liable to any person injured by any 
member of his family and says that: “It is 
true that the son had arrived at his majority. 
He was, however, a young man just out of 
school, living at the parental home, a mem- 
ber of his family and as yet dependent upon 
his father. Under such circumstances, the 
mere fact that he was more than 21 years 
old would not require the application of any 
other rule of law than we have already 
stated.” 


We cannot speak of a practical construction 
put upon the policy by the parties, as this 
construction seemed to be none other than an 
understanding between the parties as to the 
meaning of the words “for business or pleas- 
ure,” the latter to include use by members 
of the family of insured, and the court ap- 
pears to admit that, had this adult have been 
greatly over the age of 21 years, he would 
not have been thought to be a member 
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of the family of assured, though living at his 
home and being supported by the father. 
The question before the court, therefore, 
was, in essence, whether one of competent 
age to contract for himself and by law made 
unable to plead infancy can be’ considered a 
member of father’s household as to torts 
committed by himself. The court argues, that 
the fact that owner cannot be made re- 
sponsible for any injury caused by a member 
of the family under 16 years of age is an “im- 
plied concession, a recognition of such liabil- 
ity, where the driver is any member of the 
family over that age,” and this implied con- 
cession extends beyond majority. On the 
contrary, it seems to us that the implication 
is to keep the membership within the period 
of minority. The mention of one minor age 
is presumption that other minor ages alone 
are referred to. All major ages seem, ad- 
mittedly, not embraced. Why then should 21 
years rather than 22 or 32 be taken in? If 
there is to be a line in the law where one 
ceases to be a member of a family, so far as 
his independent liability is concerned, why 
should not his legal age indicate that line? 


COMMERCE—INSTALLATION OF ARTI- 
CLE SOLD IN ANOTHER STATE.—Two re- 
cent decisions by U. S. Supreme Court con- 
cern articles shipped in interstate commerce 
in one of which it was held that a foreign cor- 
poration shipping signal devices into a state 
became subject to local law in equipping a 
railroad therewith, and in the other, a cor- 
poration as shipper of an ice plant from an 
other state, where, as part of the sale contract 
he was to install the plant, did not come 
under such local law. Gen. Ry. Signal 
Jo. v. Virginia, 38 Sup. Ct. 360; York Mfg. 
Yo. v. Colley, 38 Sup. Ct. 430. 

In the former case the contract by the 
shipper showed it was to furnish supplies, 
machinery, devices and equipment and to in- 
stall, erect and put the signals in place. The 
court said: “We think the recited facts clearly 
show local business separate and distinct 
from interstate commerce within the doctrine 
announced and applied in Browning v. Way- 
cross, 233 Sup. Ct. 16.” 

That was a case where a shipper of light- 
ning rods agreed as part of the contract to 
put up the rods on the houses of purchasers 
and its agent was compelled to pay a town 
license in a state. 

In York Mfg. Co. v. Colley, supra, the 
opinion alludes to the state court attempting 
to conform to the ruling in the Browning case, 











which the Supreme Court held not applicable to 
the facts involved, because “the business of 
erecting lightning rods bore no relevant or 
appropriate relation to the contract made for 
the sale of such rods,” and such erecting “did 
not lose its local character simply because it 
was made a part of an interstate commerce 
contract for the sale of the rods any more 
than would a contract for materials with 
which to build a house cause the building of 
the house be a transaction of interstate eom- 
merce and not local business.” 

It was also said that: “In the Waycross 
case through abundance of precaution atien- 
tion was directed to the fact that the ruling 
there made was not controlling as to a case 
where the service to be done in a state as 
the result of an interstate commerce sale was 
essentially connected with the subject matter 
of the sale, that is, might be made to appro- 
priately inhere in the duty of performance.” 

But what is the test as to whether there is 
appropriate inherence? The parties evidently 
cannot declare that, or the Waycross evntract 
sufficed. ° 

Speaking of ihe case at bar it was said: 
“Was the particular provision of the « ntract 
“or the service of an engineer to assemble and 
erect the machinery in question at the point 
of destination and to practically test its ef- 
ficiency before complete delivery relevant and 
appropriate to the interstate sale of the ma- 
chinery? When the controversy is thus 
brought in last analysis to this issue there 
would seem to be no room for any but an 
affirmative answer.” 

The court then goes on to speak of the func- 
tions of machinery in an ice plant, com- 
plexity and mechanical skill and precision Ge- 
manded, etc., ete, 


Then the court speaks of the Signal Com- 
pany supra, but there is no allusion made to 
any complexity in the kind of work’ involved 
in that case or any aggregation and “unison 
with mechanical skill and precision,” such as 
might be supposed to come into play just as 
much as in the building of an ice plant. One 
might suppose that such delicate things as sig- 
nal devices would present something of com- 
plexity in their installation—fully as much, as 
say, would be the building of an ice plant. 





TAXATION—INDIRECT BURDEN ON IN- 
TERSTATE COMMERCE.—In Peck & Co. v. 
Lowe, 38 Sup. Ct. 432, it is held that an act 
of Congress subjecting domestic corporations 


to tax upon their entire annual incomes ac- 


eruing from all sources during the preceding 
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calendar year is not forbidden in so far as the 
constitution. declares that, as tax or duty shall 
be laid on articles exported from any state, 
because the imposition is merely prohibitive of 
a direct burdening of interstate commerce and 
not of tax on net increase ascertained after 
transactions are complete. 


The court said: “The tax in question is 
unlike any of those heretofore condemned. It 
is not laid on articles in course of exporta- 
tion, or on anything which inherently or by 
the usages of commerce is embraced in ex- 
portation in any of its processes. On the con- 
trary, it is an income tax laid generally on 
net incomes. And while it cannot be applied 
to any income which Congress has no power 
to tax, it is both nominally and actually a 
general tax. It is not laid on income from 
exportation because of its source or in a dis- 
eriminative way, but just as it is laid on 
other income. * * At most, exportation is 
affected only indirectly and remotely. The 
tax is levied after exportation is completed, 
after all expenses are paid and losses ad- 
justed and after the recipient of the income 
is free to use it as he chooses. Thus what is 
taxed—the net income—is as far removed from 
exportation as are articles intended for ex: 
port before the exportation begins.” 


This presents a simple test of what is and 
what is not a direct burden on interstate com- 
merce. It is not unlike the test as to when 
goods shipped in ordinary way remain in 
interstate commerce and when by “rest” in 
another state they come from under its 
shelter, except that for whatever reason they 
come to “rest” they become part of the mass 
of property subject to state law, while as to 
a tax being a forbidden burden on interstate 
commerce, the imposition must not be laid 
on goods or income therefrom, because they 
have been shipped in such commerce. 


Since the above decision was handed down 
on May 20, 1918, the principle declared there- 
in has been applied to a state income tax law 
in a case where it was averred that approxi- 
mately three fourths of the income taxed was 
derived from the export of goods to foreign 
countries. Speaking of Peck & Co. case 
supra, it was said: “The distinction between 
a direct and an indirect burden by way of tax 
a duty was developed, and it was shown that 
an income tax laid generally on net incomes, 
not on income from exportation because of 
its source or in the way of discrimination, 
but just as it was laid on other income, and 
affecting only the net receipts from exporta- 
tion after all expenses were paid and losses 





adjusted and the recipient of the income was 
free to use it as he chose, was only an in- 
direct burden.” U. S. Glue Co. v. Town of 
Oak Creek, not yet reported. 


It is said this kind of test “affords a con- 
venient and workable basis of distinction be- 
tween a direct and immediate burden upon 
the business affected and a change that is only 
indirect and incidental.” 








CAN COUNSEL, EMPLOYED AND 
PAID BY PRIVATE PERSON, 
INSTITUTE AND PROSECUTE 
CRIMINAL, CAUSE? 


it is traditionally, though poetically— 
and probably with all a “poet’s license,” 
recorded that the great Zeus, on high Olym- 
pus, on at least one occasion did “nod” ; 
which assertion is evidently meant to con- 
vey the truth that in all things and persons, 
however great and good, there is some 
“flaw,” some measure of shortcoming this 
side of absolute perfection. Assuming the 
truth of which concept we may properly 
infer that no legal-writer, however eminent 
and diligent, is without an occasional “slip” 
ind a modicum of error. Judge Bates has 
well said that the perfect law book is yet 
‘o be written.' In speaking of authorial 
faults and shortcomings to be overlooked or 
pardoned, Horace remarks :* “Neither does 
the string always form the sound which 
the hand and conception of the performer 
intended, but very often turns a sharp note 
when he demanded a flat ; nor will the bow 
hit whatever mark it threatens,” adding 
later On: “At the same time I, too, am 
grieved wher honest Homer nods, though 
it is Wlowable for sleep to steal upon the 
progress of a long work.” 


[ am led to these reflections by what 
may be a “slip” in a recent work by one of 


(1) “The perfect book is yet to seek.” Pref- 
ace to Pleading, Practice, Parties and Forms 
Under the Code (2nd ed.). . 

(2) Art of Poetry, Smart’s Translation 
(Bohn’s ed.), p. 320. 








No. 1 





6 CENTRAL LAW JOURNAL 


the Nestors of present-day law-writers, in 
a work seemingly otherwise most admirable 
in conception and excellent in execution; 
but | hesitate to make the direct charge that 
such is the case, lest someone retort, with 
the poet, Pope: ; 

Those oft are stratagems which errors seem, 

Nor is it Homer nods, but we that dream.* 


For which reason | wish, through the CEN 
TRAL LAW JOURNAL, to take the entire pro- 
fession into my confidence, in the hope that 
some one of its many learned members may 
be able to and will answer my query and 
put an end to my quandary. 


In an admirable work on Criminal Proce- 
dure just issued,* which seems to have been 
prepared with judicial poise, alike for the 
one who prosecutes and the one who de- 
fends in a criminal cause, and in which 
there are many new features, many novel 
points discussed, light thrown in dark places 
and difficult propositions elucidated, and al- 
ways with a wealth of citation of authori- 
ties pro and con,—where there are two sides 
to the question,—there may be a little 
One striking new thought, or point of view, 
presented and discussed at some length, 
was recently touched upon in the CENTRAL 
LAw JourNAL,’ and that is the fact, or as- 
sumption, that the recent act of Congress 
“outlawing” the Industrial Workers of the 
World was not required to give the courts 
power to deal with and effectually suppress 
the pernicious activities of that organization, 
and to curb their destructive and hampering 
tendencies and tactics. ‘The novel view pre- 
sented is that the I. W. W. organization is 
“a criminal conspiracy ab initio, because of 
the objects and purposes of the organiza- 
tion,” adding that these organizations can 
and should be suppressed under existing 
laws in every state in the Union. The 


slip.” 


(3) Essay’ on Criticism, 11. 177-8. 

(4) Kerr’s Wharton on Criminal Procedure, 
with Adjudicated Forms, 4 vols. 

(5) See “Criminal Libel—Libeling a Class,” 
86 Cent. L. J. 334, issue of May 10, 1918. 

(6) Kerr's Wharton on Criminal Procedure, 
p. 673. 





editor, further on in the work,’ holds the 
view that this objectional organization can 
be reached, and its injurious and disturbing 
activities and annoying propaganda pre- 
vented and suppressed, by prosecution for 
criminal libel. 


- But it was not of these and similar things 
[ set out to write. I will at once to the 
point in which, it seems to me, the author 
may have laid himself open to the charge 
of a Zeus or a Homer “nod.” In discussing 
the right of “prosecution by counsel em- 
ployed” and paid “by private parties,” the 
author tells us that, at common law, criminal 
prosecutions were instituted by private in- 
dividuals, who employed and paid attorneys 
for that purpose ;* and this, I believe to be 
the case, in a measure at least, in England 
at the present day, most criminal prosecu- 
iions being commenced and conducted by 
attorneys employed and paid by the parties 
aggrieved.” Mr. 
done with “only slight official supervision,” 

-but he neglects to inform us whether 


tishop says that this is 


this supervision is by the court or by the 
Crown’s counsel,—another “Homer nod,” 
—so that the declaration as to “slight super- 
vision” does not throw the needed light on 
the query which I have propounded. The 
author under discussion, in further eluci- 
lating the point, tells us that English stat- 
utes were passed, “the design cf which was 
oO encourage private persons to prosecute 
and convict criminals” through the services 
of attorneys thus privately employed and 
paid, referring to the statutes of 21 Hen. 
VII, ch. 11; 25 Geo. II, ch. 36; 7 Geo, LIT, 
ch. 64, and 18 Geo. III, ch. 19. It may be 
possible that the provisions of the statute of 
21 Hen. VIIT became a part of the common 
law as adopted by this country, but the 





(7) 2 Id, pp. 1287 et seq. 
(8) Id. see. 1491. 

(9) See Reg. v. Curney, 11 Cox C. C. 414. 
(10) 1 Bishop’s Procedure, 
278. : 


New Criminal 
sec, 
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statutes of the two Georges surely did not 
become a part of our common law, and 
never were in force in any of the states of 
the Union, at least not after the separation 
from the mother country. 


Regarding the right of persons aggrieved, 
or of persons interested in a_ criminal 
cause, to employ and pay counsel to assist 
the duly-chosen law officer whose duty it 
is to institute and prosecute criminal ac- 
tions, the cases in the courts of the various 
jurisdictions are not agreed; one class of 
decisions holding that this cannot be done 
over the objections of the accused.'' In 
the famous Knapp case,’* in Massachusetts, 


(11) Meister v. People, 31 Mich. 99, 1 Am. 
Cr. Rep. 91. In this case the court say, in the 
course of the opinion, by Mr. Justice Campbell: 
“The policy of allowing qui tam actions has not 
been encouraged in this state, and criminal pen- 
alties have been devoted to public purposes. 
Neither is the felonious character of an injury 
held to prevent an action before, any more than 
after, criminal presecution. And one of the rea- 
sons given for this is the establishment of 
public prosecutors. Hyatt v. Adams, 16 Mich. 
180. It is impossible to account for the change 
in our statutes requiring the exclusive control 
of criminal procedure to be in the hands of 
public officers who are forbidden to receive pay, 
or in any way become enlisted in the interests 
of private parties, unless we assume the law 
to have been designed to secure impartiality 
from all persons connected with criminal trials. 
The law never has prevented, and does not now 
prevent, private complaints before magistrates; 
who have a discretion in regard to calling in 
the prosecuting attorney. * * * But when a 
charge is prevented on which the respondent is 
to be tried at the circuit * * *, the law re- 
quires the public prosecutor to assume and 
retain exclusive charge of the cause, until the 
ease is ended by acquittal or conviction. The 
chief dangers which the statute intends to guard 
against must be those attendant on the trial, 
inasmuch as the preliminary proceedings usually 
determine the nature and extent of the accusa- 
tion, and those proceedings may be under the 
charge of private parties. And we must con- 
clude that the legislature did not consider it 
proper to allow the course of the prosecuting of- 
ficer, during the trial, to be exposed to the in- 
fluence of the interests or passions of private 
prosecutors. His (the public prosecutor's) posi- 
tion is one involving a duty of impartiality not 
altogether unlike that of the judge himself.” 

In Biemel v. State, 71 Wis. 444, 37 N. W. 244, 
it was held that an attorney employed by pri- 
vate parties ought not to assist the district 
attorney. 


(12) Com. v. Knapp, 27 Mass. (lo Pick.) 477, 
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Daniel Webster appeared and aided, with- 
out objection on the part of the defendant, 
in the prosecution of the principal felon, 
and was expected to aid in the prosecution 
of the accessories, and reliance was placed 
by the prosecuting law officer on such aid 
from Mr. Webster. It being made to ap- 
pear to the court that Mr. Webster acted 
in the matter without pecuniary reward, 
and without any interest beyond that of “a 
disinterested regard for the public good,” 
the court upheld his connection with the 
cases. A similar ruling was made by the 
Supreme Judicial Court of Massachusetts 
in a subsequent case,'* the court saying that 
“it could be allowed for stringent reasons, 
only,” referring again to the absence of any 
pecuniary reward or compensation from any 
private individual; and remarking further 
that “such counsel is not, under ordinary 
circumstances, to be permitted, yet, when 
sanctioned by the court, under the limita- 
tions suggested, it would not furnish ground” 
for setting aside the verdict” of guilty. But 
in a later case, where the court, in the ab- 
sence of the district attorney, appointed 
counsel to act in his place, and the attorney 
thus appointed had been retained by private 
parties in a civil litigation of the same mat- 
ter, a conviction was set aside because of 
such appointment.’ ‘These seem, however, 
to be extreme views, the great weight of au- 
thority being to the effect that counsel may 
be appointed to assist the district attorney, 
on leave of or by action of the court,’® and 


(13) Com. vy. Williams, 56 Mass. (2 Cush.) 
582. 

(14) Com. v. Gibbs, 70 Mass. (4 Gray) 146. 

(15) Shelton v. State, 1 Stew. & P. (Ala.) 208; 


l’eople v. Blackwell, 27 Cal. 65; People v. Turcott, 
65 Cal, 126, 3 Pae. 461; Yolo County v. Joyce 
(Fla.), 50 So. 5680; People v. Biles, 2 Idaho 114, 
6 Pac. 120. Beauchamp vy. State, 6 Blackf. (Ind.) 
299; State v. Shinner, 76 Iowa 147, 40 N. W. 144; 
State v. Cobley, 128 Iowa 144, 103 N. W. 99; 
State v. Wilson, 24 Kan. 189, 36 Am. Rep. 257; 
State v. Wells, 54 Kan. 161, 37 Pac. 1005; State 
v. Petrich, 122 La. 127, 47 So. 438; State v. 
Bartlett, 55 Me. 200; Com. v. Scott. 123 Mass. 
222, 25 Am. Rep. 81; Ulrich y. People, 39 Mich. 
245; People v. Perriman, 72 Mich. 184, 40 N. W. 
425; People v. Wood, 99 Mich. 620, 58 N. W. 
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it seems that this may be done over the ob- 
jection of the accused, who cannot com- 
plain of the employment of such assist- 
ance, or to the payment of such assisting 
counsel by a private person."* And some 
of the cases go to the extent of holding 
that such assistance to the district attorney 
may be employed and paid by private per- 
sons, even though the district attorney has 
not requested or asked for such assist- 
ance.** 


Now, all this being true, it does not in 
any way militate against the contention that, 
in this country, the district attorney (or by 
whatever name the prosecuting law officer 
is designated) is the duly constituted of- 
ficer, under our system of administering 
the criminal laws, by and through whom all 
criminal causes, in courts of record, must 
be instituted and prosecuted. He cannot 
abdicate his duties,'* or delegate to another 
his. discretionary functions ;'° and the court 


638; State; v. Orrick, 106 Mo. 111, 17 S. W. 
176, 329; State v. Whitworth, 26 Mont. 107, 66 
Pac. 748; State v. Tighe, 27 Mont. 327, 71 Pac. 
3; State v. O’Brien, 35 Mont. 482, 90 Pac. 514; 
Polen vy. State, #4 Neb. 540, 14 N. W. 898; Bush v. 
State, 62 Neb. 128, 86 N. W. 1062; Reed v. State, 
2 Okla. Cr. 589, 103 Pac. 1042; State v. John- 
son, 24 S. D. 590, 124 S. W. 847; Bunkhard v. 
State, 18 Tex. App. 599; Bowner vy. State, 55 
Tex. Cr. Rep. 416, 116 S. W. 798; Hopper vy. Com., 
6 Gratt. (Va.) 684; Rounds vy. State, 57 Wis. 45, 
14 N. W. 865. 


(16) Thalheim v. State, 38 Fla. 169, 20 So. 
938; Keyes v. State, 122 Ind. 527, 23 N. E. 
1097; State v. Fitzgerald, 49 Iowa 260, 31 Am. 
Rep. 148, 3 Am. Cr. Rep. 1; State v. Montgomery, 
65 lowa 483, 22 N. W. 639; State v. Wilson, 24 
Kan. 189, 36 Am. Rep. 257; Bennyfield v. Com., 
13 Ky. L. Rep. 466, 17 S. W. 271; People v. Per- 
riam, 72 Mich, 184, 40 N. W. 425; State v. Rue, 
72 Minn. 296, 75 N. W. 325; Gardner vy. State, 55 
N. lh L. 17, 26 Atl. 30; State v. Kent, 4 N. D. 
577, 27 L. R. A. 686, 62 N. W. 621; Hite v. State, 
17 Tenn. (9 Yerg.) 198; People v. Tidwell, 4 Utah 
506, 12 Pac. 61; United States v. Morris, 1 Paine 
209, Fed. Cas. No. 15,816. 

(17) See Hopper v. Com,., 6 Gratt. (Va.) 684. 
But compare Com. v. Williams, 56 Mass. (2 
Cush.) 582. 

(18) Meister v. People, 31 Mich. 99, 1 Am. Cr. 
Rep. 91. 

(19) English v. Chapman, 51 Mich. 524, 16 N. 
W. 866. Although it is held that the district 





cannot relieve him of them, or give to an- 
other counsel any authority whatever in 
the matter, independent of the. district at- 
torney’s responsibility.*° It seems to be 
otherwise, however, in those cases in which 
the district attorney refuses to act, in which 
case the court may rightfully appoint an- 
other attorney to act in his stead—at least 
in some jurisdictions and under some stat- 
utes.*? 


It is submitted, in all candor, that what 
the court is without authority to do in the 
premises a private party cannot do. If the 
court cannot appoint an attorney to usurp 
the functions and do the duty of the district 
attorney, a private party, in and of himself, 
certainly cannot employ and pay a private 
attorney to institute and prosecute a crim- 
inal cause. In the section above referred 
to,** the author says: “Thus, it has been 
said that a private person may employ and 
pay an attorney to act independently of the 
prosecuting attorney in suppressing a liquor 
nuisance,” citing an Iowa case holding such 
doctrine on the point 
and by citation of the case, without com- 
ment or limitation, the author may be as- 
sumed to approve that broad proposition ; 
for it is to be noted, Mr. Kerr is never 
reserved in expressing his opinion as to the 


squarely raised** 


attorney, or the attorney-general, may delegate 
to another the work to be done in connection 
with the case, under his direction, e. g., to rep- 
resent him on behalf of the commonwealth in ap- 
pealing the case to the final court.—McQuestion 
v. Attorney-General, 187 Mass. 185, 72 N. E 
244. 

(20) Com. v. Knapp, 27 Mass. (10 Pick.) 477 
20 Am. Dec. 543; Com. v. Williams, 56 Mass. ( 
Cush.) 582; Meister v. People, 31 Mich. 99, 
Am. Cr. Rep. 91; State v. Tufts, 56 N. H. 137; 
Hite v. State, 17 Tenn. (9 Yerg.) 198; United 
States v. Morris, 1 Paine 209, Fed. Cas. No. 
15,816. 

The court, with the consent of the district 
attorney, may appoint counsel to assist in a 
cause.—Edwards v. State, 47 Miss. 581. 

(21) Taylor v. State, 49 Fla. 69, 38 So. 380. 

(22) See 2 Kerr’s Wharton on Criminal Pro- 
cedure, p. 1958. 

(23) Maloney vy. Travers, 87 Iowa 306, 54 N. 
W. 115. 


mm 09. 
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validity of a statute,** or the soundness of 
a decision.*® 


In the lowa case cited, the action was a 
prosecution under the Iowa statute*® to pun- 
ish as for contempt the disobedience of an 
injunction granted by the court abating a 
liquor nuisance. ‘The injunction proceed- 
ings were commenced, and the abatement 
order secured, by attorneys employed and 
paid by private parties, without the inter- 
vention or assistance of the district attor- 
ney; and the proceeding for punishment as 
for contempt was in the same manner in- 
stituted by such privately-employed attor- 
neys, without the intervention or assistance 
of the duly selected law officers commis- 
sioned with the duty of enforcing the laws. 
‘lhe statute, it seems to me, was a control- 
ling factor in that case, and should not be 
lost sight of ; the provision being that “any 
citizen of the county where a liquor nuis- 
ance exists, or is kept or maintained, may 
maintain an action in equity to abate and 
perpetually enjoin the same ;” and further 
‘any person violating any 


‘ 


providing that 
injunction granted in such proceedings shall 
be punished as for contempt,” etc. It was 
contended by the defendant that the public 
having provided a county attorney, whose 
duty it is to see that the laws were honestly 
enforced, unofficial attorneys employed and 
paid by private parties could not prosecute ; 
referring to the holdings in the Wisconsin 
and other cases cited above, in which cases, 
upon statutory enactments and grounds of 
public policy, it was held that attorneys em- 
ployed by private parties cannot be permit- 
ted to assist in the trial of a criminal cause. 
‘The court, in passing upon this contention, 


(24) See 1 Kerr’s Wharton on Criminal Pro- 
cedure, sec. 653. 

(25) See criticism of Bailey v. Wiggins, 5 
Harr. (Del.) 465, 60 Am. Dec. 650, in 1 Kerr's 
Wharton on Criminal Procedure, p. 55; also 
characterization of case of People v. Schmitz, 
7 Cal. App. 369, 15 L. R. A. (N. S.) 717, 94 Pace. 
419 (Id., p. 808), and the criticism of holding 
of the court in ex parte Kearny, 64 Cal. 212, im 
footnote 1, to sec. 1943, in vol. 3, Id. 

(26) Iowa Code, sec. 1543. 





says:. “Upon this particular feature of the 
case we need only say that, under our law, 
it has been held that the right to have as- 
sistant counsel** in criminal cases is a mat- 
ter that may safely be left to the discretion 
of the court and of the attorney for the 
state.** The point under consideration is, 
however, different. ‘This was an appear- 
ance without reference to the county attor- 
ney; but it was, by the rulings upon the 
objections, with the express authority of 
the court. 
however, to assist the regular attorney for 
the state, but to prosecute in behalf of the 
We think the matter may be dis- 


The attorneys were not there, 


public. 
posed of without reference to the express 
authority of the court or county attorney.” 
The court then says that “Where a citizen 
engages in the prosecution of an injunction 
proceeding under the statute mentioned,”* 
he has the right to counsel to aid him, not 
only to secure the order of abatement, but 
also in a proceeding for contempt to punish 
Any other hold- 
ing would render the law, in very many 


for disobeying the order. 


cases, practically useless.” 


From all of which it seems to me that 
the decision in that Iowa case was ruled 
»y the peculiar provisions of the Iowa stat- 
ute, and is not an authority for the proposi- 
tion that private parties may employ and 
pay counsel to institute and prosecute crim- 
inal causes, in a court of recerd, without 
the aid of, and in disregard of, the duly 
constituted law officer charged with the duty 
of instituting and prosecuting criminal ac- 
tions. 

FRANK JAMES. 


Los Angeles, California. 


(27) Italics are mine. 

(28) Citing State v. Fitzgerald, 19 lowa 260, 
831 Am. Rep. 148, 3 Am. Cr. Rep. 1; State v. 
Montgomery, 65 Iowa 483, 22 N. W. 639; State 
v. Ormiston, 66 Towa 143, 23 N. W. 370. 

(29) Code, sec. 1548, quoted above. 
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LIMITATION OF ACTIONS—DEBT  PAY- 
ABLE ON DEMAND. 





SAM v. LUDTKE. 





Court of Civil Appeals of Texas. Galveston, 
April 25, 1918. 


203_S. W. 98. 
- 





Where one deposits a sum of money with an 
individual for safe-keeping with the understand- 
ing that it is to be returned at any time, and 
that the individual is to pay interest, no demand 
is necessary to start the running of the stat- 
ute of limitations. 





PLEASANTS, C. J.: The following suffi- 
cient statement of the nature and result of 
this suit is copied from the brief of plaintiff 
in error: 


This was an action for debt brought by de- 
fendant in error December 9, 1916, against 
Mrs. Idah Sam, executrix of the estate of Joe 
M. Sam, deceased, the suit being based upon 
the following instrument: “November 6, 1899 
Received of Peter Ludtke $300.00 for safe- 
keeping. Joe M. Sam.” Plaintiff alleged that 
he “left said $300 with Joe M. Sam for safe- 
keeping, with the understanding that he was 
to have it any time he asked for it, and with 
the understanding that Joe M. Sam was to 
pay six per cent for the use thereof; that 
plaintiff did not need said money before the 
death of said Joe M. Sam, and therefore made 
no demand therefor; that the estate of said 
Joe M. Sam, deceased, is now indebted to said 
Peter Ludtke’in the sum of $300 together with 
six per cent interest from date. The prayer was 
for a judgment for said debt, with interests 
and costs and general relief. An answer was 
filed by Mrs. Idah Sam as independent execu- 
trix of the estate of Joe M. Sam, deceased, con- 
sisting of a general demurrer, a_ general 
denial, a plea of payment, of estoppel upon 
the ground of gross laches and the statute 
of limitation of four years. Upon hearing be- 
fore the court without a jury, judgment was 
rendered on February 3, 1917, in favor of 
plaintiff, Peter Ludtke, against “Mrs. Idah 
Sam” for the sum of $300, with the interest 
from the date of the judgment at the rate of 
6 per cent and all costs of court. 


The allegations of plaintiff’s petition and 
the undisputed evidence show that plaintiff's 
cause of action was barred by the statute of 
limitation of four years, and, defendant hav- 
ing properly .pleaded the statute in bar of 
plaintiff’s right to recover, judgment should 
have been in her favor. As before shown, 
the petition alleges that when the $300 was 
turned over to Sam by plaintiff and the in- 
strument sued on executed, Sam agreed to 
pay plaintiff interest on the money at the 








rate of 6 per cent per annum. Plaintiff testi- 
fied that this was the agreement, and there 
was no testimony to the contrary. Joe M. 
Sam died on February 14, 1915, and plaintiff 
in error is the independent executrix of his 
will. The trial judge found the facts in ac- 
cordance with the undisputed evidence, but 
held that because no demand was made by 
Ludtke for the payment of the money, the 
statute of limitation did not begin to run prior 
to the death of Sam. It is well settled by 
the authorities that an obligation or promise 
to pay money on demand is payable im- 
mediately, and no demand is necessary to 
start the running of the statute of limitation. 
In the case of Cook v. Cook, 19 Tex. 436, 
which was a suit against an administrator to 
recover money loaned by the plaintiff to the 
decedent to be paid back on demand, the ad- 
ministrator of the decedent testified that he 
had heard the decedent say that he owed the 
money, and that the agreement was that it 
should be paid to the plaintiff whenever he 
should demand it; that he, the administra- 
tor, rejected the account because he believed 
it was barred by limitation. The trial court 
ruled that the statute did not commence to 
run until demand made for the money loaned. 
There was a verdict and judgment for the 
plaintiff against the administrator. The Su- 
preme Court, speaking through Justice Hemp- 
hill, said: 


“The only question is, whether there was 
error in the proposition that the statute did 
not commence to run against the claim, until 
there was demand for the restoration of the 
money, and it appears very clear, upon the au- 
thorities, that this was erroneous; that an 
account or note payable on demand is payable 
immediately; that there need be no special de- 
mand, and that the statute of limitations com- 
mences to run from the date of the note or ac- 
count (citing cases). A receipt for a sum of 
money for which the person receiving it 
undertook to return it with interest ‘when 
called on’ so to do created a cause of action 
from its date, and against it the statute runs 
from that time” (citing Berry v. Griffith, 1 Har. 
& G. 440). 


Quoting further: 


“The agreement in this case, as it appears 
from the evidence, was that the money should 
be paid the plaintiff when he demanded it. In 
other words, it was a loan of money payable 
on request, and the debt which constitutes the 
cause of action arose instantly on the loan; 
consequently the statute commenced to run 
immediately, and the demand, as alleged, and 
even as proven, was clearly excluded by the 
bar of the statute.” 


In the case of Henry v. Roe, 83 Tex. 446, 
18 S. W. 806, the suit was upon a demand 








XUM 
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note, and in holding that limitation began t: 
run from the date of the nofe the court said: 


“No demand was necessary before the insti- 
tution of suit, nor was it necessary to alleg: 
demand. The note, being payable on demand 
was actionable at once, and the statute of 
limitations began to run from its date; ir 
other words, the note was due and payable 
immediately, without demand, and _ without 
averment of the fact” (citing a number of 
cases). 


In Swift v. Trotti, 52 Tex. 498, which was ¢ 
suit on account, for money loaned, payabl 
on demand the court held that no tim: 
elapsed before the running of the statute o/ 
limitation except such time as the statute was 
suspended by law. 

Other cases in point are Eborn vy. Zimpel 
man, 47 Tex. 503, 26 Am. Rep. 315; Pollarc 
v. Allen, 171 S. W. 538. 


It is stated in Cyc. vol. 7, pp. 847, 848 
that while some courts hold that a demand i 
necessary to start the running of the statut’ 
of limitation against a demand obligation, 01 
at least that the payee must have a reason 
able time to make demand before the statut« 
becomes operative, most of the courts hav« 
held that paper payable on demand is due 
immediately, and the statute of limitation be- 
gins to run from the date of the paper. 

We think it clear that upon the allegations 
of the petition and the undisputed evidenc« 
no such trust relation was shown as woulc 
prevent the running of the statute of limita- 
tion. Tinnen v. Mebane, 10 Tex. 246, 60 Am 
Dec. 205; Pollard v. Allen, 171 S. W. 530; 
Richardson v. Whitaker (Ky.) 45 S. W. 774. 

For obvious reasons, the general rule that 
limitation runs against a demand obligatior 
from its date does not apply to bank deposits 

In 3 Ruling Case Law, 375, the author notes 
the “distinction between doing a _ banking 
business and performance of isolated acts of 
which the business consists.” The distinctior 
is more fully set out on page 569: 


“The statement frequently made that the 
relation between depositor and banker is mere- 
ly that of debtor and creditor does not mean 
that a bank, like a common debtor, must loo! 
up its creditor and pay him whenever an¢ 
wherever found. To the contrary, it pays only 
over its own counter. The deposit not being 
due till demand is made, it is the demand anc 
refusal to pay that sets the statute run- 
ning.” 

There is the same distinction between 
banks and individuals as to certificates of 
deposit. 3 Ruling Case Law, 582. 


The facts in this case being undisputed, and 
the law applicable thereto requiring a judg- 
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ment in favor of plaintiff in error, the judg- 
ment of the court below is reversed, and judg- 
ment here rendered in favor of plaintiff in 
error. ‘ 

Reversed and rendered. 


Nore—Demand When Necessary to Start 


Limitations in Bank Deposit Cases. 


General Doctrine—In cases of bailment the 
rule as to when statute begins to run in 
favor of a bailee depends, primarily, on whether 
ne is such tortiously or upon contract. In the 
former cases no demand being necessary and 
the original possession being a _ conversion, 
t would seem to be, that the statute begins 
tc run immediately, or, at least, as soon as owner 
knows of, the conversion. Badger v. Hatch, 
/1 Me. 565; Ganley v. Troy City Nat. Bk., 98 
N. Y. 494; Grant v. King, 14 Vt. 367, et passim. 
In case of a borrower the like rule prevails. Hall 
v. Letts, 21 lowa 596; Cook v. Cook, 19 Tex. 434. 
Thus a note payable on demand. Little v. Blemt, 
9 Pick. 488; Almshouse Farm v. Smith, 52 Conn. 
434; Bartlett v. Rogers, 3 Sawy. 62. And it has 
been held that where a demand is necessary to 
start the running of the statute, this contemplates 
this ought to be made in a reasonable time, upon 
expiration of which time limitation begins. Rail- 
road Co. v. Byers, 32 Pa. 22; Sandford v. Tuttle, 
4 Vt. 82. And where it is necessary to perfect 
a claim that the owner thereof should take certain 
steps in its presentation, these steps must be taken 
within the time the ordinary statute of limitations 
would apply to the claim itself, as for example 
present same to a board for approval or rejection. 
Baker v. Johnson County, 33 Iowa 155; Thrall v. 
Mead, 40 Vt. 540; Codman vy. Rogers, 10 Pick. 
(Mass.) 112; Palmer v. Palmer, 36 Mich. 488; 
Jameson y. Jameson, 72 Mo. 640. If another than 
bailor demands property from bailee, statute does 
not begin to run immediately in his favor, but only 
after he has been given reasonable opportunity 
to ascertain its true ownership. Carroll v. Mix, 
51 Barb. (N. Y.) 212; Alexander v. Southey, 5 
Barn, & Ald. 247; State’ v. Stevenson, 46 N. J. L. 
326. 

Deposits with Individuals —The time within 
which suit must be brought is governed gen- 
erally by particular contracts. Thus in Campbell 
v. Whoriskey, 170 Mass. 63, 48 N. E. 1070, there 
was a deposit of money by one individual with 
another, and it appeared, that it was the intention 
of the parties that it was to be held for an in- 
definite time in the future as much for the safety 
and convenience of depositor as for the pecuniary 
benefit of either, the depositary to act as a kind 
of savings bank for depositor, and it was held, 
that the statute of limitations did not begin to run 
from the date of deposit. The court thought 
that an element of trust entered into this trans- 
action and it was contemplated for the money to 
remain as deposited for an indefinite time, and, 
therefore, plaintiff was not bound to make her 
demand within the period of the statute of lim- 
itations. The general rule, however, is different. 
Kraft v. Thomas, 123 Ind. 513, 24 N. E. 346, 18 
Am. St. Rep. 345. 


Deposits in Bank.—In Wood on Limitation of 
Actions, 3rd Ed., § 17, it is said: “It appears to 
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be that an action will not lie against a bank for 
a deposit until after a demand has been made 
therefor. The engagement of a bank with its 
depositors is not to pay absolutely and imme- 
diately, but when payment shall be required at 
the banking house; and therefore it is not in 
default or to respond in damages until demand 
and refusal; nor does the statute of limitations 
begin to run until demand has been duly made.” 
See also 1 Morse on Banks and Banking, 4th Ed. 
322: Koelzer vy. First Nat. Bank, 125 Wis. 595, 
104 N. W. 838, 2 L. R. A., N. S. 571. 

In Humphrey v. County Nat. Bank, 113 Pa. 
417, 6 Atl. 155, it is said to be a settled rule of 
law, that as to a deposit in bank, statute does 
not begin to run until after demand is made. See 
also Starr v. Stiles, 2 Ariz. 436, 19 Pac. 225; 
Drown vy. Pike, 34 La. Ann. 576. 

In Planters’ Bk. v. Farmers’ & M. Bank, 8 Gill 
& J. (Md.) 439, 31 Am. Dec. 113, there must be 
refusal to pay or some act by the bank with 
knowledge by depositor which dispenses with 
necessity to make demand, which operates to 
start the running of the statute. 


In Munnerlyn y. Augusta Sav. Bk., 88 Ga. 333, 
14S. E. 554, 30 Am. St. Rep. 159, the rule above 
stated was qualified by saying, that an unrea- 
sonably long time might make a demand become 
stale. This case was approved in a recent case 
in a suit on a certificate of deposit. Baxley 
tanking Co. vy. Gaskins, Ga., 89 S. E. 516. 

Certificates of Deposit—It was held broadly in 
(;eorgia that a certificate of deposit does not be- 
come due until payment thereof has been actually 
demanded. Hilsinger v. Ga. Railroad Bk., 108 
Ga. 357, 33 S. E. 985, 75 Am. St. Rep. 42. See 
also Bank of Commerce vy. Harrison, 11 N. M. 50, 
66 Pac. 460. 


In Elliot v. Capital City Bank, 128 Iowa 275, 
103 N. W. 77, 1 L. R. A. N. S. 1130, 111 Am. St. 
Rep. 198, it was held that under a demand cer- 
tilicate of deposit demand is necessary to set in 
motion the statute of limitations. 

But there is some conflict of view on this. ques- 
tion. See brief of attorney for appellant in Bank 
of Commerce vy. Harrison, supra, where authori- 
ties for the opposite view are given, e. g., Brum- 
magin v. Tallant, 29 Cal. 573; Cate v. Patterson, 
25 Mich. 191; Poorman y. Mills, 35 Cal. 118; 
Payne v. Gardner, 39 N. Y. 146; Fellspoint Sav. 
Inst. v. Weedon, 18 Md. 320: Bellows Falls Bk. 
v. Rutland County Bank, 40 Vt. 377. Cc 








ITEMS OF PROFESSIONAL 
INTEREST. 


PROGRAM OF THE MEETING OF THE 
COLORADO BAR ASSOCIATION. 








The annual meeting of the Colorado Bar As- 
sociation will be held at the Broadmoor Hotel, 
Colorado Springs, July 12 and 13, 1918. 

The president’s address will be delivered by 
Hon, T. H. Devine of Peublo. Other addresses 





will be made by the following: Edward Ring 
of Denver, “Tragedies and Comedies of the 
Law”; W. O. Hart of New Orleans, “Uniform 
Laws;” Francis E. Bouck of Leadville, “Demo- 
cracy’s Crisis and Opportunity as Measured by 
International Law;” Halsted L. Ritter of 
Denver, “Some Phases of Americanism.;” Hon. 
Herbert S. Hadley of Boulder, “An Historic 
Analogy.” 


The annual address will be delivered by 
Hon. James Watson, United States Senator 
from Indiana. 





PROGRAM OF THE MEETING OF 
ALABAMA BAR ASSOCIATION. 


THE 





The forty-first annual meeting of the Ala- 
bama Bar Association will be held in Mont- 
gomery, July 12 and 13, 1918. in the rooms of 
the Country Club. 


The meeting will be opened at ten o'clock 
by the address of the president, Henry Upson 
Sims. 


The following will read papers: Alex. E. 
Walker, on ‘Development of Banking Super- 
vision;” Hon. Edward deGraffenried on “Rec- 
ollections of Some Judges and Lawyers I Have 
Known;” Hon. John B. Knox, on “A Secret 
Act of Congress.” 

The annual address will be delivered by Hon. 
Thos. J. O’Donnell, of Denver. 


PROGRAM OF THE MEETING OF THE 
WEST VIRGINIA BAR ASSOCIATION. 





The 34th annual meeting of the West Vir- “ 


ginia Bar Association will be held at Elkins, 
July 16th and 17th, 1918. 


Hon. Wells Goodykoontz of Williamson will de- 
liver the president’s address, and his subject will 
be, “The Scales Have Fallen From Our Eyes.” 


Papers will be read by the following: Mr. 
James A. Meredith, of Fairmont, “The Need for 
a Revision of the West Virginia Code;” Mr. 
Fleming N. Alderson, of Richwood, “Should the 
Bar Become Militant Ethically?” Judge George 
Poffenbarger, of Point Pleasant, “The Supreme 
Court of Appeals of West Virginia;” Mr. D. F. 
J. Strother, of Welch, “Our Latest Experiment 
—Government by Administration.” 
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The annual address will be given by Hon. 
Newton D. Baker, and his subject will be “Un- 
enacted Changes in the Law.” 


There will be the usual reports of committees 
and entertainment. The printed program, now 
before us, is a very attractive piece of print- 
ing; on the back is an honor roll of members of 
the West Virginia Bar Association who are in 
active military service, and the front cover is 
embellished with a very beautiful embossment 
of the national ensign. 








CORRESPONDENCE 





SUSPENSION OF CASE AND COMMENT— 
NEED OF A NATIONAL LAW JOURNAL. 





Editor, Central Law Journal:— 

I have learned that Case and Comment have 
suspended publication because of the fact that 
the Lawyers’ Co-operative Publishing Co. are 
not able to keep up its regular publications, 
and are short of material, so they concluded 
to keep their standard publications going and 
“cut out” the monthly. 

It seems to me that the profession in this 
country ought to be. able to support a journal 
such as Case and Comment. It was a semi- 
legal publication, in that it discussed matters 
of much interest to lawyers, and yet would not 
be found in such technical law journals as 
the Havard Law Review and the like. 


By reason of the fact that the Central Law 
Journal is published weekly and thus brings 
current matters immediately to the reader's 
attention, it has always been my favorite. 
Case and Comment served a different purpose 
in that various phases of law and legal 
political questions were discussed, and also 
more or less of the history of the law was 
touched upon. 

I hope that you may continue your publica- 
tion and not _be compelled to suspend by rea- 
son of lack of paper or the like. However, | 
fail to see how you will be able to publish 
this journal 52 times a year at $5.00 per an- 
num. Considering the advancement of the cost 
of material, it ought to be $7.50 a year, and 
perhaps if the journal were further .expanded, 
$10.00 a year would be entirely proper. 


Yours truly, 
Frep H. Pererson. 
Seattle, Wash. 





HUMOR OF THE LAW. 





At a legal investigation of a liquor seizure, 
the judge asked an unwilling witness: 

“What was in the barrel you had?” 

His reply was: 

“Well, yer honor, it was marked whisky on 
one end and Pat Murphy on the other. So I 
cannot say for certain which was in it, as 
you know I am on my oath now.” 





“I want a divorce,” said the haggard-look- 
ing man to the lawyer. 

“What are the grounds?” asked the lawyer. 

“My wife throws bricks at the dog.” 

“I’m afraid you haven’t much chance of suc- 
cess on those grounds,” said the lawyer sadly, 
as he thought of the fee that was vanishing 
into the distance. 

‘But,” went en the wild-looking man, “every 
time she throws at the dog she hits me.’—Lon- 
don Ideas. 


An elderly colonel, about to retire, was hold- 
ing ‘office hours” for the last time and four 
old offenders were brought in for punishment. 

The colonel looked them over wearily, and 
then said: 


“I’ve been listening to the yarns and excuses 
you men-have concocted for the past three 
years, and I’m tired of them all. If any of you 
can think of something new—l’ll let you off 
without punishment. If you can’t, l’ll give you 
the limit.” 

“I took just one drink and it made me ill, 
colonel,” began the first. 

“Old stuff,’ said the colonel, “so I’ll give you 
the limit.” 

The second offender’s alarm clock had failed 
to work, and the third offender had bad news 
from home. There was nothing new in this, 
and each was given the limit. 

However, the colonel’s eyes brightened at the 
approach of the fourth culprit, an Irishman. 

“Be original, Duffy. Tell me something 
new,” urged the colonel. 

“Well, colonel,” Duffy began, with his eyes 
a-twinkle, “when Oi heard the sad news that 
you was goin’ to lave us it made me so down- 
hearted that Oi wint to the nearest public 
house and drowned me sorrows.” 

“You win!’ exploded the colonel. 
out!”—St. Louis Star. 


“Now get 
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WEEKLY DIGEST 





Weekly Digest of ALL the Important Opinions 
ef ALL the State and Territorial Courts of 
Last Resort and of ALL the Federal Courts. 





Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 
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1. Admiralty—Maritime Jurisdiction.—The ex- 
clusive maritime jurisdiction of the United 
States does not extend to claims arising out 
of work dene in construction of vessels prior 
to launching, and where parties stipulated facts 
under Workmen's Compensation Law of the 
state, the commission had jurisdiction.—Khm- 
ployers’ Liability Assur. Corp., Limited, of Lon- 
don, England, v. Industrial Accident Commis- 
sion, Cal, 171 Pac. 935. 


2. Adverse Possession—Judgment.—Code Civ. 


Proc. § 865, authorizing issuance of writ of 
execution for possession upon judgment in eject- 
ment after lapse of five years from entry on 
leave of court, does not bar judgment defendant 
from in meantime securing title to land by ad- 
verse possession against judgment plaintiff.— 
Hodgkins v. People’s Water Co., Cal., 171 Pac. 


945. 


3. Arson—Venue.—If one while in Canada 
throws a lighted squib or other combustible 
material across the line and burns the build- 
ings of another, he may be indictable under 
Pub. St. c. 277, § 1, for arson, if the Legislature 
intended the statute to have that effect.—Con- 
necticut Valley Lumber Co. v. Maine Cent. R. R., 
N. H., 103 Atl. 263. 


4. Assignments—Collateral Securities. — A 
purchaser of a debt is a purchaser of all se- 





curities for it, whether named or not named 
at the time of the assignment, unless it is 
expressly agreed at the time that they shall 
not pass.—Beaver Trust Co. v. Morgan, Pa., 103 
Atl. 367. 


5. Attorney and Client—Negligence.—That an 
attorney, instructed by his client to push a suit 
speedily to judgment, delayed the same more 
than four years, it being dismissed for lack of 
diligent prosecution, establishes negligence 
making the attorney liable-—Lally v. Kuster, 
Cal., 171 Pac. 961. 


6. Bailment—Waiver.—Assuming that land- 
lord waived rent lien by telling tenant to have 
cotton ginned by plaintiff, plaintiff waived his 
lien by delivering ginned cotton to landlord 
without notice of his claimed lien or that the 
ginning charges were unpaid.—Patterson v. 
Jones-Wilson Mercantile Co., Miss., 78 So. 294. 


7. Bills and Notes—Payment.—Where lessee 
of mine was to pay lessor’s note within 90 
days, in lieu of certain additional compensa- 
tion for léase, and lease was to be forfeited on 
failure of lessee to perform covenants, but no 
further liability was to attach to lessee, pur- 
chase of note by lessee before maturity, after 
forfeiture of lease and surrender of possession 
to lessor, did not operate as payment barring 
suit by subsequent indorsee, after maturity, 
who knew of provisions of lease.—Big Eye Min. 
& Mill. Co. v. Livingston, Ariz., 171 Pac. 989. 


8. Renewal.—Where payee accepted re-- 
newal note with knowledge that the name of 
one of the joint obligees on the old note was 
omitted therefrom, surrendered the old note, 
and sued on the renewal note, the omitted per- 
son was thereby released from liability as to 
the payee.—Gates v. Fauvre, Ind., 119 N. E. 
155. 





9. Bankruptey — Discharge. — In an action 
against husband and wife, an answer, pleading 
the discharge of the husband in bankruptcy, 
held a good defense both as to him and as to 
the community property.—Sound Credits Co. v. 
Powers, Wash., 171 Pac. 1031. 

10. Banks and Banking—Forgery.—A bank 
eannot charge against a depositor’s account 
an amount paid by it on a forged indorsement 
of a clerk, unless payment is attributable to 
fault of the depositor, or unless the money 
has reached the person intended or the drawer 
himself.—Scala v. Miners’ & Merchants’ Bank 
of Ouray, Colo., 171 Pac. 752. 

11.——-Statutory Construction.—Rev. St. § 5209 
(Comp. St. 1916, § 9772), denouncing offense 
of embezzlement or making false entries by 
president, director, cashier, teller, clerk, or 
agent of national bank, cannot by implication 
be extended so as to embrace receivers ap- 
pointed by Comptroller of Currency on ground 
that otherwise there would be no statute apply- 
ing to embezzlement by such receivers.—United 
States v. Weitzel. U. S. S. C., 38 S. Ct. 381. 


12. Carriers of Goods—Bill of Lading.—Words 
in seller’s letter confirming sale “terms sight 
draft on arrival at destination” did not express 
agreement that goods should not be paid for 
until delivered at destination.—Alderman Bros. 
v. Westinghouse Air Brake Co., Conn‘, 103 Atl. 
267. 











XUM 
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13.——Claim _ for Non-Delivery.—Under bill of 
lading requiring claims for non-delivery to be 
made in writing within four months, claim for 
value of shipment of grain is sufficient where 
carrier and shipper negotiated a settlement of 
claim by letter within four months, and where 
claim was declined after that time on other 
zrounds.—Chicago, R. I. & P. Ry. Co. v. Pruitt, 
Okla., 171 Pac. 718. 


14. Void Conditions—Where legal condi- 
tions and limitations in railroad company’s bill 
of lading, form of which was duly filed with 
interstate Commerce Commission as part of its 
tariffs, are binding until changed by that body, 
illegal conditions and limitations are void 
though so filed.—Boston & M. R. R. v. Piper, 
u. 8S S&S C., 38 S. Ct. 354. 


15. Terminal Association.—That trunk line 
railways entering common point absorbed ter- 
minal charges of terminal association, stock of 
which they owned, does not as matter of law 
entitle terminal railway company, though com- 
mon carrier which had no trunk line and did 
terminal switching only, to precisely same treat- 
ment.—Manufacturers’ Ry. Co. v. United States, 
u. S. S. C., 38 S. Ct. 383. 


16. Carriers of Live Steck—Diligence.—Under 
Act June 29, 1906, limiting confinement of ani- 
mals in transit and penalizing carrier for viola- 
tion, a carrier is warranted in putting animals 
in transit, if in exercise of ordinary care it 
reasonably expects them to reach destination 
or place to unload within prescribed time, and it 
is sufficient thereafter if carrier exercises dili- 
gence and foresight which prudent men, experi- 
enced in such matters, would adopt to prevent 
accidents.—Chicago & N. W. Ry. Co. v. United 
States, U. S. S. C., 38 S. Ct. 351. 

17. Carriers of Passengers—Punitive Dam- 
ages—A negro Pullman passenger who was 
insulted and damaged by acts of porter had 
burden of proving, as prerequisite to recovery 
of punitive damages, that the company author- 
ized or ratified the porter’s acts.—Pullman Co, y. 
Alexander, Miss., 78 So. 293. 

18. Champerty and Maintenance — Attorney 
and Client.—If a personal injury action was 
solicited by an attorney, he was not entitled to 
an attorney's lien for his compensation, where 
plaintiff settled with defendant for the injury. 
—Anker v. Chicago Great Western R. Co., Minn., 
167 N. W. 278. 

19. Charities—Hospital—A charitable insti- 
tution, conducting a hospital solely for benevo- 
lent purposes, is liable to a physician who, by 
invitation, enters the hospital with patient to 
procure a radiograph and is injured through the 
negligence of the X-ray operator.—Marble v. 
Nicholas Senn Hospital Ass'n of Omaha, Neb., 167 
N. W. 208. 

20. Commerce—Burden on.—Acts Va. 1910, c. 
53, § 38a, requiring foreign corporations, when 
obtaining certificate of authority to do _ busi- 
ness in state, to pay entrance fee, held not in- 








valid as placing burden on interstate commerce. 


—General Railway Signal Co. v. Commonwealth 
of Virginia ex rel. State Corporation Commission, 
U. S c., 38 S. Ct. 360. ; 

21. Burden on.—Laws Minn. 1907, c. 250, as 
amended by Laws Minn. 1909, c. 473, and Laws 
Minn. 1911, c. 377, imposing tax on freight line 
companies such as those furnishing refrigera- 
tor cars to railroads, based upon gross earn- 
ings from operation within state, held tax on 
property, and not burden on interstate commerce, 
though cars were largely used in interstate com- 
merce.—Cudahy Packing Co. v. State of Min- 
nesota, U. S. S. C., 38 S. Ct. 373. 


22. Burden on.—Restriction on corporation 
organized to take over sold-out railroad, un- 
der Rev. St. Tex. 1911, arts. 6624, 6625, imposed 
by the Texas Office-Shops Act March 27, 1889 
(Acts 21st Leg. c. 106, § 1; Rev. St. 1911, art. 
6423), preventing removal of offices and shops 
from county which has issued bonds in con- 
sideration of location of such offices and shops, 
is not invalid, as imposing burden upon com- 
merce between states.—International & G. N. 
ay ae v. Anderson County, U. S. S. &, 38 S. 
Ct. e 


23. Discrimination. — Interstate Commerce 
Act, $3, and section 15, as amended by Act June 
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18, 1910, § 12, do not denounce every discrimina- 
tion, preference, and prejudice, but only those 
that are undue or unreasonable, and question 
whether discrimination, preference, or prejudice 
is unreasonable is for Commisston.—Manufac- 
er Co. v. United States, U. S. S. C., 38 S. 
Ct. 383. 


24. Foreign Corporation. — Where foreign 
corporation, manufacturing signaling devices, 
contracted to equip railroad in another state, 
and for that purpose engaged labor and pro- 
ceeded to install signal apparatus and mechan- 
ism along line of railroad company, such corpo- 
ration was doing intrastate business.—General 
Railway Signal Co. v. Commonwealth of Vir- 
gania ex rel. State Corporation Commission, U. 
Ss. S. C., 38 S. Ct. 360. 

25. Safety Appliance Act.—Where negli- 
gence charged was that defendant permitted 
certain spikes to protrude from poles which 
plaintiff was handling, there being no allegation 
of failure to supply ‘hooks with which to handle 
poles, federal Safety Appliance Act’cannot be in- 
voked.—Cornell y. West Jersey & S. R. Co., N. 
J., 103 Atl. 380. 

26. Compromise and Settlement—Public Pol- 
icy.—Compromise whereby ticket seller for mov- 
ing picture house employed at $3 per week 
would not receive minimum wage of $10 a week, 
to which she was entitled under Laws 1913, c. 
602, relating to employment and wages of women, 
and under order of Industrial Welfare Commis- 
sion, held against policy of statutes and unen- 
forceable.—Larsen vy. Rice, Wash., 171 Pac. 1037. 

27. Contracts — Misrepresentation.—Where a 
contract for advertising services for 12 months 
is later superseded by another contract for 60 
months, procured through misrepresentation that 
the term named was only 12 months, equity will 
cancel the contract, even though the defense of 
fraud can be interposed in an action at law.— 
Smith-Austermuhl Co. v. Jersey Rys. Advertis- 
ing Co., N. J., 103 Atl. 388. 

28. Misrepresentation.— Where a_ contract 
for 60 months was procured through misrepre- 
senting the term of the contract to be but 12 
months, the payment of monthly installments 
due under the contract. for the first 12 months 
does not affirm the contract as to its 60-month 
term.—Smith-Austermuhl Co. v. Jersey Rys. Ad- 
vertising Co., N. J., 103 Atl. 388. 

29. Corpeorations—Evidence.—An affidavit of 
defense, filed on behalf of a corporation, is in- 
sufficient, where it is not made by an officer, 
but one styling himself as “chief accountant,” 
without anything to show why it is not made 
by an officer, and without an averment that 
affiant had ne ie were knowledge of facts averred. 











—Mintz v. Tri-County Natural Gas Co., Pa., 103 
Atl. 285. 
30.——Preference.—Where directors of insol- 


vent company both violated duty as trustees for 
creditors by obtaining judgment against com- 
pany to obtain preferential payment of claims, 
neither director was entitled to preference over 
other, but both were entitled to participate as 
general creditors.—Shoenthal vy. New Jersey 
Gardens Co., N. J., 103 Atl. 415. 


31. Principal and Agent.—That W. was 
president and manager of defendant corpora- 
tion did not authorize him to sell shares of 
stock, to determine price for which they should 
be sold, or to employ an agent to find purchasers. 
—Rattray v. Wickersheim Implement Co., Cal., 
171 Pac. 964. 

32. Cevenants—Building Restrictions.—Under 
a restrictive covenant, an entrance gate to 
ehurch grounds held not a “porch.”’—Miller v. 
American Unitarian Ass’n, Wash., 171 Pac. 520. 

33. Damages—Measure of.—In an action for 
damages to a small parcel of real property com- 
posing part of larger one, defendant cannot 
complain that measure of damages was based 
on damage to portion destroyed, and not the de- 
preciation of entire tract.—Gordon y. Perkins, 
Cal., 171 Pac. 


34. Death—Widow.—Judgment based on the- 
ory that in estimating widow’s pecuniary dam- 
age jury might consider not only amounts ex- 
pended for her support and maintenance, but 
what she would otherwise have received from 
her deceased husband, is not objectionable a. 
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allowing consideration as benefits of savings 
which deceased might have accumulated.—Louis- 
ville & N. R. Co. v. Holloway, U. S. S. C., 38 S. 
Ct. 379. 

35. Dedication — Evidence.— Where land is 
sold by deed designating it as “Lot No. III” on 
plan showing it bounded by other lots whose 
boundaries are indicated by lines not differing 
from each other, purchaser acquires no greater 
rights on the theory of dedication as to lot 
marked “New Orleans Canal” than as to any 
other lot constituting his boundary.—Richard- 
son v. Liberty Oil Co., La., 78 So. 326. 

36. Plats.—Where filed plat showed par- 
eels of ground as “Turner Park” and “Singer 
Park,” and lots were sold by reference to such 
plats, there was a dedication of such parcels to 
the public—Bozarth v. Egg Harbor City, N. J., 
103 Atl. 405. ; 

37. Diveree—Condonation. — That petitioner 
after swearing to her petition for divorce re- 
turned to her home, where she remained for 
three days until service of citation on de- 
fendant, performing her usual household duties 
and occupying her husband's bed, held not to 
constitute “condonation,” where there was no 
sexual intercourse, etec.—Sayles v. Sayles, R. L., 
103 Atl. 225. 

38. Eminent Domain—tIncidental Purpose.— 
Where taking of water by a water company 
is mainly to supply citizens within its proper 
territorial limits, the furnishing of a small 
supply to persons outside of such limits is a 
mere incident to main purpose, and the taking 
will not be enjoined.—Croyle v. JohnStown Water 
Co., Pa., 103 Atl. 303. 

39. Estoppel—Cloud on Title.—Plaintiff was 
not estopped to sue to remove a cloud on his 
title because he called such cloud to defendant’s 
notice, where at the same time he offered to 
show its invalidity as a claim.—First Nat. Bank 
v. Carter, Md., 103 Atl. 463. 

40. Standing by.—One who by his acts in- 
duces another to put valuable improvements 
on his land under the belief that he will not re- 
claim the property will not be allowed to recov- 
er possession, but is entitled to compensation.— 
Aylmore v. City of Seattle, Wash., 171 Pac. 








41. Exeeutors and Administrators— Where de- 
cedent in lifetime might have sued to recover 
money in bank which she was induced to part 
with by fraud, it is her personal representative’s 
duty to sue for recovery thereof as part of es- 
state to which he is entitled.—Holland y. Kelly, 
Cal., 171 Pac. 421. 

42. False Pretenses—Giving of Check.—The 
giving of check for goods to be paid for upon 
delivery, without explanation, was a represen- 
tation, symbol, or token that defendant had 
money on deposit in such bank, and if false and 
given with intent to deceive seller and induce 
him to part with goods, which was accomplished, 
the defendant was guilty of obtaining property 
under false pretenses.—Eaton y. State, Ala., 78 
So. 321. 

43. Fraud—Damages.—One induced by false 
representation to do an act which would not 
be illegal if the representation was true, but 
which is in fact a criminal offense, may recover 
damages proximately resulting from the act.— 
Stryk v. Mnichowicz, Wis., 167 N. W. 246. 

44. Fraudulent Conveyance—Setting Aside.— 
In suit to set aside alleged fraudulent convey- 
ance, where plaintiff claimed on theory that re- 
sulting trust arose in favor of debtor under 
which plaintiff could claim, plaintiff’s allegation 
that there was no consideration for conveyance 
showed that there was no trust in view of Civ. 
Code, §§ 847, 853, as to resulting trusts.—Tainter 
v. Broderick Land & Investment Co., Cal., 171 
Pac. 679. 

45. Guaranty—Strictissimi Juris—Where pay- 
ment on rentals to become due was guaranteed 
and the money deposited to secure payment, 
the bank, which on demand, paid out money for 
rent accruing prior to guaranty, was liable to 
the guarantor, since the doctrine of strictissimi 
juris applied.—Skinkle v. American Nat. Bank 
of San Francisco, Cal., 171 Pac. 967. 

46. Husband and Wife—Collateral Security.— 
Where married woman left savings account books 





with bank as security for loans by bank to hus- 
band, she could not compel bank to pay de- 
posit, though notes were not due, on ground 
assignment of bank goods was invalid and with- 
in protection of Married Woman’s Act.—Lieber 
v. American Nat, Bank, N. J., 103 Atl. 381. 

47. Infants—Ratification—Where grantee of 
female minor under 18, persuaded her to ratify 
deed when she was still under 18, such ratifica- 
tion was ineffectual, though at the time it was 
made she stated that she had reached her ma- 
jority.—Lee v. Hibernia Savings & Loan Soc., 
Cal., 171 Pac. 677. 


48. Injunction—Trespass.—Where corporation 
owns a plat of ground, with streets and alleys, 
surrounded by a fence, and lots cannot be leased 
or sold without its consent, injunction will issue 
to restrain a quarrelsome outsider from tres- 
passing on the streets.—Western Academy of 
Beaux Arts v. De Bit, Wash., 171 Pac. 1036. 

49. Imsurance — Accident. — That insured’s 
death resulted from a wound with his own razor 
does not change the presumption that the wound 
was accidental.—Baltimore Life Ins. Co. v, 
Fahrney, Md., 103 Atl. 450. 

50. Assignment of Policy.—An assignment 
of policy before loss as additional collateral 
security for a note and mortgage covering the 
property insured is not an assignment in viola- 
tion of stipulation making the policy void if as- 
signed before loss.—Aetna Ins. Co. v. Smith, Mc- 
Kinnon & Son, Miss., 78 So. 289. 

51——Cancellation.—Where insured, intend- 
ing to secure specified amount of insurance, 
discovered that double the intended amount had 
been secured, and sought cancellation, which 
the company agreed to permit on insured’s sign- 
ing a receipt, but the receipt was never signed, 
the policy remained in full force and effect.— 
Barbour v. St. Paul Fire & Marine Ins. Co., 
Wash., 171 Pac. 1030. 

52. Estoppel.—Where son gave his father 
Christmas present of policy on his father’s 
dwelling, not knowing his father had himself 
taken out another policy prior to son's delivery 
of donated policy, and father retained both, and, 
after, burning of dwelling, made adjustment on 
donated policy, he could not recover on the policy 
taken out by him, his retention of his son’s 
policy amounting to “procuring” further insur- 
ance in violation of policy condition provided 
by St. 1917, § 1941x, as to precuring additional 
insurance.—Gnat v. Westchester Fire Ins. Co. 
of New York, Wis., 167 N. W. 250 

53. Fraternal Association.—Supreme Council 
Catholic Mutual Benefit Association, organized 
as a social institution, with a provision for in- 
surance, and governed through a branch system 
with a form of application and initiation, and 
limiting its beneficiaries, etc., is a beneficial as- 
sociation and not an insurance company.—Laf- 














ferty v. Supreme Council Catholic Mut. Ben. 
Ass’n, Pa., 103 Atl. 280. 
54. Indemnity.—Where general agent of 


defendant indemnity insurance, who was notified 
orally of plaintiff's claim, made no objection, 
and fairly led plaintiff to believe that giving of 
written notice was unnecessary, defendant is 
estopped to defend on ground of lack of written 
notice.—Farmers’ Handy Wagon Co. v. Casualty 
Co. of America, Iowa, 167 N. W. 204. 

55. Reinstatement.—Where original policy 
avoided liability for insured’s death by suicide 
within one year, reinstatement of insured after 
suspension did not revive a clause against sui- 
cide, so as to avoid liability on insured’s death 
by suicide within one year after reinstatement. 
—Mutual Life Ins. Co. of New York v. Lovejoy, 
Ala., 78 So. 299. 

56. Standard Policy.—Where standard fire 
insurance policy prescribed by. Rev. Laws 1910, 
§ 3482, covered loss of personal property, while 
contained in described building, petition not 
stating that the property was in such building 
at time of fire, did not state cause of action.— 
at Cent. Ins. Co. v. Boyle, Okla., 171 Pac. 
714. 








57. Waiver.—In employer's suit on indemnity 
policy, if insurer made explicit and unqualified 
denial of all liability, it waived its right to in- 
sist upon provision requiring insured to con- 
test employe’s claim against him in court.— 
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Farmers’ Handy Wagon 
America, lowa, 167 N. 

58. Warranties. — Under policy providing 
that statements by insured should, in absence 
of fraud, be deemed representations and not 
warranties, good faith in making such state- 
ments was sufficient in view of Gen. St. 1915, 
§ 5290, although they may have been incorrect 
in fact.—Sharrer v. Capital Life Ins. Co. of 
Colorado, Kan., 171 Pac. 622. 


59. Intoxieating Liquors — Evidence.—Where 
liquor was procured by a raid on defendant’s 
place, and evidence showed that place was a 
rooming house in which there were a large num- 
ber of rooms let to others who lived in them, 
giving affirmative charge was reversible error. 
—Holt v. State, Ala., 78 So. 315. 


60. Interstate Commerce.—Charter permit- 
ting city to license innkeepers and retailers of 
liquors, etc., and making it unlawful to sell 
liquors in city in less than five gallons without 
license, does not authorize ordinance making it 
unlawful for common carrier to deliver in city 
any liquors consigned to club, lodge, or other 
association.—West Jersey & S. R. Co. v. City of 
Millville, N. J., 103 Atl. 245. 


61.——Ordinance. — Ordinance requiring bills 
of lading to be open to inspection of police offi- 
cers and requiring carrier to keep record of 
consignments of liquors into city to be open 
to inspection, etec., as to carrier engaged in 
interstate commerce conflicts with Interstate 
Commerce Act and must be set aside.—West 
Jersey & S. R. Co. y. City of Millville, N. J., 103 
Atl. 245. 


62. Sale-—Where one person delivers to 
another intoxicants in consideration of a sum 
of money then paid, the transaction constitutes 
a sale, and it is immaterial that purchaser sub- 
sequently delivers portion of such liquors to 
others, who had theretofore contributed to funds 
with which liquors were purchased; seller being 
ignorant of fact that liquors were to be sub- 
sequently delivered to others~—Darneal v. State, 
Okla., 171 Pae. 737. 

63. Libel and Slander—Advertisement.—Un- 
der Rem. Code 1915, §§ 2424, 2425, defining libel. 
paid advertisement stating that candidate for 
county superintendent of schools had waged 
campaign of abuse and slander, etc., was li- 
belous per se, in view of section 4964, making 
false assertions in elections criminal, since such 
advertisement charged a crime.—McKillip v. 
Grays Harbor Pub. Co., Wash., 171 Pac. 1026. 

64. Pleading and Practice. — Complaint 
which alleged publication of a statement that 
plaintiff had the same standing as another who 
had been charged with being a thief and a 
rogue and a dishonest person stated a cause of 
action.—McCue v. Equity Co-op. Pub. Co. of 
Fargo, N. D., 167 N. W. 2265. 

65. Livery Stable and Garage Keepers—Lien. 
—Where contract for storing, etc., of infant's 
automobile had no binding force, and imposed 
on him no liability to pay, garage keeper had 
no enforceable lien on car by force of Laws 1915, 
e. 312.—La Rose v. Nichols, N. J., 103 Atl. 390. 

66. Master and Servant—<Accident.—In action 
for death of farm hand who left on daily trip 
to city with truck and mule team, and who 
eight or nine hours later was found crushed 
between seat of wagon and roof of-shed, it 
could be found even though deceased was asleep, 
that death was caused by accident arising out of 
and in the course of his employment.—Dixon y. 
Andrews, N. J., 103 Atl. 410. 

67.——Clerical Work.—Under Laws 1913, ec. 602, 
plaintiff, employed as ticket seller in moving 
picture house, was employed in “clerical work” 
within an order of Industrial Commission fixing 
$10 as minimum wage in such employment, 
and, under section 18, was entitled to recover 
$10 per week of 48 hours.—Larsen y. Rice, Wash., 
171 Pac. 1037. 

68.——Course of Employment.—Employe in- 
jured while repairing clamshell dredge which his 
employer intended to sell was not injured in 
course of his employer’s business of leasing 
road-making machines.—Stansbury vy. Industrial 
— Commission of California, Cal., 171 Pac. 
698. 


Co. v. Casualty Co. of 
W. 204. 

















69. Horse Play.—The mere fact that an in- 
jury to an employe is occasioned by the sportive 
or malicious act of a fellow employe does not 
of itself establish that the injury arose out of 
the employment within Workmen's Compensa- 
tion Act.—Stuart v. Kansas City, Kan., 171 Pac. 
913. 

70.—Ratification.— Ratification of agent’s 
wrongful and oppressive conduct by the prin- 
cipal may be shown by the fact that the servant 
is continued in the employment of the principal 
after notice of the commission of the willful 
wrong.—Pullman Co. v. Alexander, Miss., 78 So. 





71. Workmen’s Compensation Act.—Where 
mining partnership, sending one of its mem- 
bers to examine partnership’s mine, agreed to 
pay him expenses and $5 a day for the trip, 
and he was killed at mine by machinery op- 
erated by firm, his widow was not entitled to 
compensation, under Workmen's Compensation 
Act, § 14; he not being employe.—Cooper v. In- 
dustrial Acc. Commission of California, Cal., 171 
Pac. 684 


72. Workman’s Compensation Act.—Death 
of night watchman from gas while intoxicated 
and sleeping in washroom of plant in neglect 
of duty, held not such accidental death as was 
reasonably probable incident of employment, 
giving widow right to compensation under Com- 
pensation Act.—John A. Roebling’s Sons Co. v. 
Industrial Accident Commission, Cal., 171 Pac. 
987. 

73. Moertgages—Partition.— Where one heir, 
having undivided interest mortgaged it, and 
then acquired other undivided interests and the 
estate was partitioned, and she mortgaged the 
lands partitioned to her and deeded parts of 
them “free of incumbrance,” and the mortgagee 
of the undivided interest sought foreclosure, the 
original mortgaged interest, as represented in 
lots partitioned to satisfy it, should be first 
foreclosed, and those lots which the mortgagee 
had sold to strangers without notice could be 
reached only for a deficiency.—Thomaston Savy. 
Rank v. Hurley, Me., 103 Atl. 234. 

74. Municipal Corporations—Defective Street. 
—Where there was a defective trapdoor in a 
sidewalk in a dense business district, and the 
door was smooth and springy, indicating im- 
proper construction, and the surface was very 
smooth, suggesting long use, and the city of- 
fered no evidence on the question of notice, the 
trial court was warranted in imputing to the 
city knowledge of the defect.—Peterson v. City 
of Seattle, Wash., 171 Pac. 

75.—Ordinance.—Where, under ordinances ac- 
cepting gift to erect buildings in city park, part 
of property of city was to be used in erection, 
held plaintiffs, citizens, taxpayers, and mem- 
bers of board of park commissioners could en- 
join defendant commissioners appointed under 
such ordinance to supervise erection and main- 
tenance from carrying out provisions of ordi- 
nances, and from interfering with duties of 
plaintiffs as park, commissioners.—O’ Melveney 
v. Griffith, Cal., 171 Pac. 934. 

76. Regulation.—Owners and operators of 
hacks and cabs have no property rights in the 
streets superior to regulations adopted under 
the police power, and provided by statute for 
the good and welfare of a city.—Swann vy. City 
of Baltimore, Md., 103 Atl. 441. 

77. Reservation.—One buying lots with ref- 
erence to a plat designating certain squares 
as parks and public market places has private 
rights therein in the nature of easements, and 
where the vendor subsequently deeded them to 
the city, with the reservation that they be used 
for such purposes, the Legislature had no power 














to authorize the city to sell them for com- 
mercial purposes, and they could not be sold 
under Act April 19, 1915, (P. I. p. 642), nor 
Act March 31, 1890 (P. L. p.: 


530).—Bozarth 
v. Egg Harbor City, N. J., 103 Atl. 405 

78. Unilateral Contract.—Where contractor 
agreed to furnish materials and construct pave- 
ment, and to pay for stone on the drive which 
belonged to the city, for which work the city 
was to pay a certain amount, the contract was 
not unilateral, but was mutually obligatory.— 
Elliott Contracting Co. v. City of Portland, Ore., 
171- Pace. 760. 
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79. Negligence’— Nuisance.— Company, con- 
tracting to sprinkle highway with oil in such 
excessive quantity as to create a public nuisance, 
owed no duty to bicyclist who was thrown and 
injured on highway, and was not liable to him 
for performance of contract; the negligence 
charged being non-performance. —Lydecker v. 
Board of Chosen Freeholders of Passaic County, 
N. J., 103 Atl. 251. 


80. Parent and Child—Emancipation.—Where 
the father of an infant plaintiff allowed her 
to use her earnings for purchase of piano, and 
after avoidance of contract prosecuted case as 
her next friend, such facts are evidence of her 
emancipation.—Story & Clark Piano Co. v. Davy, 
Ind., 119 N. E. 177. 


81. ‘ Payment—Embezzlement.—Where _ Solici- 
tor for mortgagees foreclosing a mortgage was 
also employed by a purchaser of the equity of 
redemption, who gave such solicitor money to 
pay off the liens, and the solicitor embezzeled 
the money, the money was stolen from the pur- 
chaser, and not the mortgagees.—Fountain v. 
Carlton, N. J., 103 Atl. 387. 


82. Railroads— Concurring Negligence. — If 
negligent speed of train was maintained by ex- 
press direction of defendant employer, it would 
be negligent, and its negligence would concur 
with that of defendant motorneer, who obeyed 
instruction, and the right to recover against 
defendants would be joint.—Benson v. Southern 
Pac. Co., Cal., 171 Pac. 948. 


83. Release—Consideration. — Consideration 
for a release may be some detriment to the re- 
leasee, or some benefit to the releasor from the 
releasee or a third person, and where it is of 
such character as to require the exercise of 
judgment to determine its value, and the parties 
have determined such value, the courts will not 
review their decision —Gates v. Fauvre, Ind., 119 
N. E. 155. 

84. Railroad—Crossing.—Laws Minn. 1913, c. 
78, §-1 (Gen. St. 1913, § 4256), and aking it 
duty of every railroad company whenever its 
right of way crosses a public street to construct 
a suitable sidewalk, is not subject to attack un- 
der Const. U. S. Amend. 14, as denying due 
process or equal protection of law to railroad 
companies.—Great Northern Ry. Co. v. State of 
Minnesota ex rel. Village of Clara City, U. S. S. 
c., 38 S. Ct. 346. 


85. Removal of Causes—Government Control. 
—To remove from state to federal court action 
on ground it arose under Constitution and laws 
of United States, such fact must appear from 
plaintiff’s initial pleading; and, where it did not, 
cause cannot be removed, though action was 
against railroad company, and President, under 
Act Aug. 29, 1916, had taken possession of and 
assumed control of railroads before initiation 
of action.—Muir v. Louisville & N. R. Co., U. S. 
D. C.,>247 Fed. 888. 


86. Railroads—Negligence.—In an action for 
personal injuries in being struck by a railroad 
train at night at a crossing, where plaintiff knew 
the train was approaching, but thought it was a 
mile away, defendant's negligence in operating 
the train with a defective headlight at great 
speed without sounding the whistle or ringing 
the bell, and not plaintiff's contributory negli- 
gence, was the proximate cause of the injury.— 
Alabama & V. Ry. Co. v. McGee, Miss., 78 So. 
9 





87. Removal of Offices —Sale of property 
and franchises of Texas railroad company un- 
der mortgage foreclosure proceedings had in 
federal court did not free property in hands of 
purchaser from burden of state laws forbidding 
removal of general offices, machine shops, and 
roundhouses from point at which they were lo- 
cated.—International & G. N. Ry. Co. v. Ander- 
son County, U. S. S. C., 38 S. Ct. 370. 

88. Statutory Construction.—Pub. St. ec. 159, 
§ 29, has no application to an engine operating 
in Canada, which starts a fire in this state, al- 
though the railroad is authorized to operate en- 
gines in this state.—Connecticut Valley Lumber 
Co. v. Maine Cent. R. R., N. H., 103 Atl. 263. 

89. Sales—Contract.—On sale of brick enough 
to complete building contract is entire, and a 
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failure to pay when part delivery has been made 
does not excuse seller fram completing delivery, 
where no time for payment is stated in con- 
tract.—Kelly Const. Co. y. Hackensack Brick 
Co., N. J., 103 Atl. 417. 


90. Exchange and Discount.—If defendant 
buyer was to pay for timber in Australia and 
not in American money and stand expenses 
of making such payments, loss of exchange and 
discount on payments made must be borne by it. 
—E. -F. Broad, Limited, v. Erickson Const. Co., 
WaS&h., 171 Pac. 1025. 2 


91. Title-—Upon sale of goods to be paid 
for on delivery, payment is precedent to pass- 
ing title, and if goods are put in buyer’s pos- 
session on agreement for immediate payment, 
which he does not make, title does not pass, and 
seller may reclaim goods.—Eaton y. State, Ala., 
78 So. 321. 


92. Specific Performance — Damages.—Where 
plaintiffs granted right of way in consideration 
of a railway’s agreement to build dike, plain- 
tiffs were not entitled to specific performance, 
since they could have had another build the 
dike, and could recover as damages the cost 
thereof.—Cartwright vy. Oregon Electric Ry. Co., 
Ore., 171 Pac. 1055. 


93. Evidence.—Where plaintiff's intestate 
contracted to convey land to defendant which 
was chiefly valuable for its timber, which was 
destroyed by forest fire, no payments having 
been made on the price and defendant never 
having had possession, pleintiff, as administra- 
tor, could not have specific performance.—El- 
more v. Stephens-Russell Co., Ore, 171 Pac. 


. 


94. States—Jurisdiction—Judgment in favor 
of commonwealth of Virginia against state of 
West Virginia, requiring payment of money, is 
not open to attack on ground that original juris- 
diction, conferred on Supreme Court by Consti- 
tution, did not embrace right of one state to re- 
cover judgment in mere action for debt against 
another, as controversy arose out of carving of 
West Virginia from Virginia, etec.—Common- 
wealth of Virginia y. State of West Virginia, U. 
Ss. S. C., 38 S. Ct. 400. 


95. Trusts—Employment of Counsel.—Where 
trustee had conducted estate for 25 years with 
apparent satisfaction, when he was suddenly 
confronted by disconcerting objections to whole 
of account, he was justified in calling in counsel, 
and, having vindicated account, objectors should 
bear burden, and allowance of counsel fee is 
proper.—In re Starr, N. J., 103 Atl. 392. 


96. Trust Relation.—Under trust agreement 
whereby defendant trustee was to convey land 
when plaintiff paid amount due trustee, trust 
relation ceased when, having procured judgment 
against plaintiff and wife, defendant caused an 
execution to be levied on land to satisfy judg- 
iia aes v. Lamberson, Cal., 171 Pac. 

97. Wills—Construction.—In Connecticut, in 
absence of express direction, or other indica- 
tion of intent to contrary, phrase in will, “dy- 
ing without issue,” or equivalent, means dying 
without issue living at such death.—Meriden 
Trust & Safe Deposit Co. v. Squire, Conn., 103 
Atl. 269. 

98. Evidence.—Evidence that testator was 
opposed to the marriage of one of his daughters, 
which occurred after execution of will, was 
admissible; testator having left his property to 
nephews instead of his next of kin, consisting 
of such daughter and her sister, contestants of 
ome will—In re Allen’s Estate, Cal., 171 Pac. 




















99. Heirs.—Where testator devises realty 
to son for life-and to his heirs, and in another 
provision uses the word “heirs” in sense of 
“children,” the word “heirs” in devise should 
be held to mean “children,” and not to desig- 
nate any one capable of inheriting.—Cultice vy. 
Mills, Ohio, 119 N. E. 200. 

100. Testamentary Disposition —Where one 
placed money in a bank to be payable to either 
herself or another or to the survivor for his 
sole benefit, there was not a testamentary dis- 
position of the property.—Erwin y. Felter, Il. 
118 N. E. 1010. ” 
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